Malpractice by Schramper, W. H.
Volume 1 | Issue 3 Article 6
1939
Malpractice
W. H. Schramper
Iowa State College
Follow this and additional works at: https://lib.dr.iastate.edu/iowastate_veterinarian
Part of the Health Economics Commons, Health Law and Policy Commons, and the Veterinary
Medicine Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Iowa State University Veterinarian by an authorized editor of Iowa State University Digital Repository. For more information, please contact
digirep@iastate.edu.
Recommended Citation
Schramper, W. H. (1939) "Malpractice," Iowa State University Veterinarian: Vol. 1 : Iss. 3 , Article 6.
Available at: https://lib.dr.iastate.edu/iowastate_veterinarian/vol1/iss3/6
il\lal practice 
W. H. SCHRAMPFER 
Assistant Professor of Economics, Iowa State College 
I T IS an unfortunate fact that the pro-fessional man, by the very nature of 
things, fails in many instances to accom-
plish the desired results-veterinarians be-
ing no exception. This places him in a 
position where he is readily charged with 
failure of performance of his professional 
duty, usually referred to as malpractice. 
Therefore, it is certainly important that 
the members of a profession have know-
ledge as to their legal obligations when 
they undertake to render a service. Here-
with are presented the fundamental legal 
aspects of malpractice rather than spec-
ific considerations such as these will sug-
gest. Such can very properly be left for 
some later time after the fundamental 
principles have been established. It must 
be acknowledged that an application of 
such principles will give a fuller apprecia-
tion of the subject of malpractice. 
It has been said that the most im-
portant requirement for a malpractice 
suit is an attorney in the community in 
an advanced stage of malnutrition. Be 
that as it may, we will confine ourselves 
to the legal elements of this bugaboo of 
the practitioner. 
Definitions 
Malpractice literally means "bad prac-
tice." Courts have in their decisions var-
iously defined it. We find such expres-
sions as: "bad or unskillful practice," 
"negligent performance," "treatment con-
trary to accepted rules," "bad professional 
treatment," "professional misconduct or 
any unreasonable lack of skill or fidelity 
in performance of professional or fidu-
ciary duties," "objectionable practice". 
The underlying element in each of these 
is either willfulness or negligence. The 
term willfulness is sufficiently self-explan-
atory, but the concept of negligence is 
not so easily perceived. Our most im-
portant consideration, then, in determin-
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ing what constitutes malpractice is to get 
a proper concept of negligence. 
Negligence upon which legal action may 
be taken has three elements essential to 
its existence: (1) a duty on the part of 
the defendant to protect plaintiff from the 
injury; (2) failure of defendant to per-
form that duty; and (3) injury to plain-
tiff from such failure. 
As applied to the veterinarian we can 
say that negligence (exclusive of the ele-
ment of injury), consists in his doing 
something which he should not have done 
or omitting to do something which he 
should have done; or, more specifically, 
his failure to exercise the required de-
gree of skill, care, and diligence, or his 
failure to possess the required degree of 
skill or learning, or a failure to exercise 
his best judgment. 
Legal Duties 
These duties devolve upon him from 
a contractual relationship with his client. 
In undertaking the performance of a 
task he impliedly contracts with his client 
that he possesses and will use in his treat-
ment the required degree of skill and 
learning, and that he will exercise the 
required degree of care, diligence, and his 
best judgment. This is true even where 
the service is gratuitous, or where there 
is no contract of employment, the duty 
arising from the undertaking. 
This still leaves open the question as 
to what as a practical matter is required 
of the practitioner. That is, we must es-
tablish the standards by which such as 
required degree of skill, care, etc. are 
judged-the measures of the veterinar-
ian's obligations to his client. 
It is well established that in the ab-
sence of a special agreement a profes-
sional man is required to possess that 
degree of skill and learning ordinarily 
possessed by the members of his pro-
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fession in good standing. This means a 
reasonable degree of skill and learning, 
such as is possessed by the average of 
those in his profession, and not those most 
skilled or most educated. One court laid 
down the requirement that he must pos-
sess that reasonable degree of learning 
and skill which is ordinarily possessed by 
the professors of the same art or science. 
Is such a reflection on the professors, 
an attempt to reduce them to the aver-
age, or possibly a high standard? 
Care and. Diligem:e 
Furthermore, the practitioner in dis-
charging his duty as to the exercise of 
the required degree of care and diligence, 
is bound to exercise such degree of care 
and diligence as would ordinarily be em-
ployed by the members of his practice 
under like or similar circumstances. This 
was adequately set forth in an Iowa case 
in which it was declared that, "The true 
measure is that (degree of skill and dil-
igence) ordinarily exercised in the pro-
fession by the members thereof as a body, 
the average of the reasonable skill and 
diligence ordinarily exercised by the pro-
fession as a whole. Not that exercised by 
the thoroughly educated; not yet that ex-
ercised by the moderately educated, nor 
merely of the well educated, but the 
average." 
These requirements must be qualified 
in that consideration must be given to the 
state of the science in respect to treatment 
of the particular case. Where the par-
ticular practice has not yet become cer-
tain and exact, there is a greater assump-
tion of risk on the part of the client, 
providing the practitioner exercises his 
best judgment. This does not mean that 
the veterinarian is free to experiment at 
the risk of his client. In the use of a 
comparatively new practice, power or 
force, the properties of which are not 
fully known or understood, the exercise 
of great care is required. Such again 
means care as would be exercised by the 
average, prudent practitioner. 
General Rule 
The general rule established above as 
to the degree of skill, learning and care 
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required is usually also qualified by a 
consideration of the state of practice in a 
locality or localities. Numerous author-
ities hold that the skill, learning and care 
required are those exercised by others 
engaged in the same line of practice in 
the same locality, vicinity or neighbor-
hood. Others base the requirements up-
on similar localities or neighborhoods. 
As a result, in many instances these ele-
ments are required of rural practitioners 
to a lesser degree than of those in ur-
ban communities. Such a distinction is 
subject to real criticism. It certainly sug-
gests a problem arising from the pos-
sibility of a situation where the practi-
tioners in a locality are all quacks. What, 
in such a case, would be the standard? 
Such a distinction as this undoubtedly 
had its foundation in the conditions ex-
isting during the development of our 
country, when new methods and knowl-
edge were not readily available on our 
trontiers. With the breaking down of 
barriers to free intercourse, and with a 
greater exchange of knowledge and learn-
ing, and with existing ways and means 
for obtaining such, the importance of this 
qualification is bound to diminish. 
Selection of Treatment 
The veterinarian frequently finds him-
self in a position where there are alter-
native practices and methods. Where such 
are accepted and recognized methods of 
treatment, he is free to choose without 
subjecting himself to the charge of negli-
gence. When, however, the consensus of 
opinion of the members of the profession 
favors a particular mode of treatment it 
should be followed. Any deviation from 
such a course is undertaken at the prac-
titioner's own peril, making him liable for 
any resulting inj ury . 
Frequently the question arises as to 
whether a practitioner has a legal duty 
to render professional services to all who 
apply. Leaving aside ethical considera-
tions, he may arbitrarily refuse to respond 
to a call, a failure to do so not being 
malpractice since there is no legal duty. 
Where, however, a veterinarian has 
undertaken a case he is bound to con-
tinue his services as long as the case 
T he Veterinary Student 
The Significance of the X-Ray in 
Veterinary Medicine 
RUSSELL BEAMER 
I N THE years between the announce-
ment of their discovery by Wilhelm 
Konrad Roentgen, on December 28, 1895, 
and the present, x-rays have contributed 
greatly in advancing medical knowledge. 
In internal medicine, surgery and dentis-
try these rays have been of very great 
value in the practice of veterinary medi-
cine as a diagnostic aid but until recently 
their importance and value in the 
practice of veterinary medicine and 
surgery have been little appreciated. 
Trained veterinary scientists, un-
fortunately, have made no concerted ef-
fort to apply x-rays in the study and 
diagnosis of animal pathology. It is the 
firm conviction, however, of those who 
have engaged in this work that its im-
portance and value will increase as more 
experience is gained. The veterinary pro-
fession of recent years has become x-ray 
conscious and rightfully so, as there is an 
important, necessary, useful field for its 
use in veterinary medicine. However, the 
use of the x-ray is not entirely without its 
hazards. 
Hazards 
There are two "hazards" commonly as-
sociated with the operation of x-ray equip-
ment, one being electrical shock, and the 
other the damage done as the result of 
requires attention unless he has entered 
into an agreement limiting the service. 
In event he is called only for a spec-
ific occasion or service he is under no duty 
to continue his services. 
The above consideration of the ele-
ments of malpractice should serve as a 
general guide in avoiding charges of "bad 
professional treatment". In broad terms 
we may conclude that the veterinarian 
who is well qualified and who conscien-
tiously does his work should have little 
to fear from the bugaboo of malpractice. 
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cumulative effects of x-rayon the body 
tissues. The first danger may occur due 
to the necessity for high voltage at the 
x-ray tube for the production of x-radia-
tion. 
The other hazard-a very important 
one, especially to the small animal prac-
titioner-arises from the absorption of 
x-radiation by the operator, patient, or 
anyone else in its field of influence; and, 
because its effects are not apparent im-
mediately after exposure takes place, it 
becomes necessary to have a complete 
understanding of what it is and the pre-
cautions necesary for adequate protection. 
Effects 
The physiological effects of x-ray are 
dependent, among other things, upon the 
cumulative absorption over a given period. 
Fortunately, however, the living body 
is capable of throwing off these effects 
if the total quantity absorbed within a 
given time is not too great. Whether by 
cumulative absorption or from contin-
uous exposure, an overdose of x-ray pro-
duces blood changes, loss of hair, mal-
ignancies, malfunction of internal organs, 
erythemas, and the like, the latter usually 
referred to as "x-ray burns". The first 
manifestation of too much exposure to a 
given part may be a loss of hair or redden-
ing of the skin. However, all of these do 
not necessarily follow. for effects are tied 
up completely with the rate of absorption 
and the character of the absorbed radia-
tion. As with those upon deep-seated or-
gans, skin effects vary from those which 
time and freedom from radiation will cor-
rect to those which are so gross as to re-
quire surgical or other intervention, and 
those leading even to permanent injury 
or worse. 
Knowledge of Radiography 
In common with many other diagnos-
tic agents, x-rays make available infor-
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